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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

December 13, 1985
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LEGISLATIVE REFERRAL MEMORANDUM

S — (R SR S

TO: LEGISLATIVE LIAISON OFFICER

SEE ATTACHED DISTRIBUTION LIST

SUBJECT: pepartment of Labor draft report on H.R. 1524 and
S. 1815, the Employee Polygraph Protectlon'Act

agency on the above subject before advising on its relationship
to the program of the President, in accordance with OMB Circular

The Office of Management and Budget requests the viegs of your
A-lg .

Please provide us with your views no later than Deceﬁber 18, 1985.

7 :

Direct your questions to Branden Blum (395-3 54), the leglslat1ve
attorney in this office. /? . W/

Assistant Director for
Legislative Reference

Enclosure !
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DISTRIBUTION LIST

AGENCY CONTACT PHONE NUMBE
Department of Agriculture (01) Sid Clemans 382-1516
Department of Commerce (04) Mike Levitt | 377-3151
Department of Defense (06) Werner Windus 697-1305
Department of Education (07) JoAnne Durakp 732-2670
Department of Energy (09) Bob Rabben | 252-6718
Department of Health ;

and Human Services (14) Frances Whiﬁe 245-7750
Department of Housing %

and Urban Development (15) Ed Murphy f 755-7240
Department of the Interior (16) Norma Per } 343-6797
Department of Justice (17) Jack Perkin# 633-2113
Department of State (25) Lee Berkenbile 632-0430
Department of Transportation (26) John Collins 426-4694
Department of the Treasury (28) Carole Tothi 566-8523
Environmental Protection Agency (08) Stead Overm#n 382-5200
Federal Emergency

Management Agency (10) Spence Perr* 646-4105
General Services Administration (13) Ted Ebert 1 566-1250
NASA (19) Toby Costanzo 453-1080
Office of Personnel Management (22) Bob Moffit ; 632-6516
United States Postal Service (11) Fred Eggleston 268-2958
Veterans Administration (29) Donald Ivers 389-3831
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cé;;ral Intelligence Agency
National Security Council

|
!
Office of Science & Technology Policy

John Cooney
Karen Wilson
Phil Hanna
Arnold Donahue
Lisa Berger

\
!
cc: Fred Fielding |
|
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U.S. DEPARTMENT OF LABOR

i

1

SECRETARY OF LABOR 1
\

\

\

WASHINGTON, B.C.
F#v Cleacants?

December 12, 1985

The Bonorable Augustus F. Bawkins
Chairman

Committee on Education and Labor
House of Representatives
washington, DC 20515

I am writing to convey the i on
polygraph legislation currently the Congress.

l
We support the enactment of legislation whic prohibits
private sector use of polygraph examinations, recogrizing
that some limited exemptions will be enacted by Congress.
In this regard, we are concerned about potential abuses oI
misuses of polygraphs in these situations. hus, the
Department of Labor urges that any federal legislation
address both a ban and standards so as to pr tect all
workers. ' | .
Both B.R. 1524 and §. 1815 wculd establish s‘ch a ban.
Although the bills do not differ greatly in their approach
to prohibiting polygraph tests, we believe that the pro-
visions of the Senate bill, rather than those of B.R, 1524,
would create more effective procedures to ac cmplish this
objective.

While we do understand the legitimate need to grant exemptions
to such a ban in certain areas, we express cencern that such
wfixed"” exemptions will continue to allow for polygraphs to
be misused. We would like to see a means es ablished for
these exemptions to be reevaluated, as well as for the
consideration of others. o
Further, we strongly believe that as long as there are
polygraph examinations administered, all workers in any
exempted industry, should be protected from polygraph misuse
and abuse. To meet this goal, we would like to see standards
and limitations set for the uses of the polygraph, as well

as for the examiners themselves. 2 : gardi—c
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incorporating the remedies, penalties and procedures of the
Fair Labor Standards Act (FLSA), as provided in S. 1815,
would establish for the Department of Labor and for aggrieved
employees OT prospective employees, effective and workable
repedies for any violatiocn of the prohibitions set out in
the bill. These would consist of remedies, penaltie and
procecdures provided in sections 11(b), 16 and 17 of the
FLSA, which include a civil action by the Secrctlryg[f Labor

Regarding the bills' enforcement provisions, we beliéve that

or the aggrieved employee for back wzges and liquid ted
danages, equitable relief, administrative procedures pro-
vidirg for civil money penalties, and possible criminal
penalties. We believe that the FLSA enforcement pracedures
have provided an effective pattern of enforcement for vio-
lations of the PLSA and could be adapted, without @ fficulty,
to violatione of preohibitions against use of polygr ph teste.

|
t

while we believe that the incorporation of FLSA re ies for
prohibited use of the polygraph is accomplished by the
lanquage of section 7 of the Senate bill, in order to allay
any doubts that the civil penalty procedures of sec ion 16(e)
of the FLSA are available for enforcement purposes, we would
suggest that the following sentence be added at the end of
section 7: "Violations of the provisions of this Act shall
also be deemed to be violations of section 12 of the Fair
Labor Standards Act (29 U.S.C. 212) for the purpose of acsess-
ment and collection of civil penalties.” We would 1so
suggest that an anti-retaliation provision be specifically
inciuvded, as well as a reference to the statute of limitations
provisicn of the Portal-to-Portal Act, which is app icable

to the FLSA.

Labor to prepare and print a "notice of protection” for the
workplace, which would state that lie-detector tests are
prchibited, only H.R. 1524 would require the Secretary of
Labor to *distribute” such notices of protection. The
Department currently prints certain notices and makes them
available for use in places of empleyment, but doe not
distribute such notices. To require the Department of Labor
to distribute such notices would be extremely costly and
could raise legal issues, such as those pertaining to
poseible legal defenses to non-compliance in situations
where posters were not received.

Although both bills have provisions for the Secretjry of
" f
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The Department of Labor desires to werk with the Ho se and
Senate Committees to provide advice both on anforcement and
privacy concerns with regard to the use of the polygraph in
gggeuaikpl;c:iso a; to fashion a workable, reasonabie

aeral solution that protects all worker
legitimate needs of employers. o 88 well’as the

|
Very truly yours, ' |
|
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